
West Bengal ReaI Estate Regu.latory Authority
Calcutta Greens Commercial Complex (lst Floor)

1O5O 12, Survey Park, Kolkata- 7OO 075

Comp laint No.WBRERA/COM00 1090

Philo Sa-les h/t. Ltd......... Complainant

Vs

Ideal Real Estates Pvt. Ltd........

Yes Bank Limited...........

Respondent No. I

Respondent no.2

Note of action
taken on

order
Chartered Accountant Gopal Krishna Lodha (Mobile - 9903275333

email - rrlservices20l8@gm.ail.com), being Authorized RepresentatiYe of
Complainant, is present in the physical hearing today and signed
Attendance Sheet.

Advocate Mobina Ali (Mob. No. 9007376444 & email Id
mobina@legaloptions.in) is present in the hearing ttrrough online mode

behalf of the Respondent No.1. She is directed to send het hazira art
val<alatnama through email immediately after the hearing.

Advocate Mr. Soufya Roy (Mob. No. 9836486947 & email Id
sriroy&@email.com) is present in the hearing through online mode today o
beha.lf of the Respondent no.2 filing vakalatnama and hazta.

Heard bot]: ttre parties in detail.

As per the Complainant, the fact of t]:e case is that,-

l. The Comptainant has booked a Unit No. 16C, Block - A on 16

Floor in Project "IDEAL Exotica' having carpet area

approximately 1513 Sq. feet along witJl exclusive balcony/

area of 151 sq. feet along with servant Quarters measuring

super built area of 2560 Sq. Feet along with two car

space.

The Complainant entered 1nto the agreement of Sa-le

Rea-l Esta-te Private Promoter of Proj ect- IDEA

Exotica for Unit No. 16C, Block - A on 16th Floor for purchase

apartment as mentioned
Rs.2,33,7 2,79a / -. (RuPees

in Point -1 for a consideration
two crores ttirty three lacs seventy

tho sand seven hundred and ninety eight only Attached herewiu
Vide Annexure -1.

The recelved the peace ful acan posse SSlon of nl

No Block A on 16th Floor ln Proj ect
t
.IDEAL Exotica

U
o

Order and signature of the AuthorityS1. Number
and date of

order

area of 53 Sq. feet and having built up area of 1869 Sq feet

2. with
Limited, the

Complainant
16C,



01st December, 2021.

4. The Complainant paid the consideration amount of
Rs.2,30,32,00O/ -. (TVro crores thirty lacs Thirty two thou
only) for Unit No. Unit No. l6C as per agreement for Sale and
pending amount was supposed to be paid at t}Ie time
conveyance which is yet to be executed.

5. The Complainant was shocked to learn about the public notice
sSrmbolic Possession in a newspaper dated 16.03.2024 about hi
flat as mentioned in Point-I. Attached herewith Vide Annexure -S.

6. The public notice of possession was issued pursuant to directio
passed in O.A No. 2 of 2024 by Debts Recovery Tribunal -l
Kolkata on 2lst February, 2024. Attached herewith Vide Annexu
-6.

7. The Debts Recovery Tribunal -1, Kolkata passed the order pas
in O.A No. 2 of 2024 in the recovery case frlled by yes barrk Limi
against Ideal ReaI Estate Private Limited.

8. M/s. Ideal Real Estate Private Limited has taken term loan
Yes Bank Limited and has fai.led to repay the amount of loan
along with interest.

9. Pursuant to f,ailure of M/s. Ideal Real Estate private Limited
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10. The Complainant being the bona.fide buyer was surprised with
instant proceedings by yes bank Limited.

The Conplelnelt pr.y. bcforc thc Authorlgr thc
rellcfls):-

1. To direct the Yes Bank Limited to stop all proceedings with respec
to tlle scheduled property and restrain from taking possession
the property.
To direct t.Ile Yes Bank Limited to release the flat of
Complainant from the process of recovery proceedings.
To quash, caacel and terminate the notice issued by Yes B
Limited dated 16.03.2024.
To dbect Debt Recovery Tribunel- 1, Kolkata to recall the orde
dated 21.02.2024 passed in O.A. No. 20 of 2024 (Yes Bank Limi
Vs. Ideal Real Estates Private Limited).
To direct the Receiver as appointed in the instant matter fro
taking any further steps in connection with ttle said property.
To stay all further proceedings by any concerned in
with the possession of said property.

Thc Cotrphltt nt Prey3 bcforc thc Authorlty for thc follorlag
hterlr! ordcrs:-

2

J

4

5

6

repa.y the loan obligation, Yes Bank has declared M/s. Ideal
Estate Private Limited as Non- Performing Asset (NPA)
subsequently moved with taking possession of our flat.



The Re dent stated that any Person includhg the presentspon
Complainant tal<e recourse of SEction 1 7 of the SARFAE SI if he

1. To direct yes Bank limited to stop all Proceedings with respect to
the scheduled property and release ttre possession of ttre property.
2. To direct yes Bank Limited to release our flat from the process of
recovery proceedings.
3. To quash, cancel & terminate the notice issued by yes bank
Limited dated 16.03.2024.
4. To direct Debt recovery Tribunal -1 , Kolkata to recall the order
dated 21.02.2024 passed in O.A No. 20 of 2024 (Yes Bank has Vs.
Ideal Real Estate Private Limited).
5. To direct the receiver as appointed in the instant matter from
talcing any further steps in connection with the said property.
6. To stay all further proceedings by any concerned in connection
with the possession of Said property.

The Complainant stated at the time of hearing that the possession of
the flat has already been delivered to the Complainant and Mutation has
also been done in respect of the subject matter flat in favour of tlle
Complainant and he was in the peacefuI possession of the subject matter flat
that is flat no. 16C, Block - A on 16m floor in project 'Ideal Exotica'.

He prayed for necessar5r direction for stay of all the proceedings

taken by the Respondent No.2 Yes BanI< Limited.

The Advocate of the Respondent No.l and 2 prayed for time to frle
Written Response.

The Advocate of the Respondent no.2 stated that the Bank deals

with public money arld the property is a mortgaged property. The subject

matter flat has been mortgaged with the Yes Bank Limited by the Ideal Real

Estates Private Limited. The Respondent has taken action as per law in
accordance with section 13(a) of the SARFAESI Act. The said section

provides that,-

'section 13(4).- In case the borrower fails to discharge his liability in
full within the period specified in sub-section (2), the secured creditor may

take recourse to one or more of the following measurres to recover his

secured debt, namely:-

(a) tale possession of ttre secured assets of t}le borrower

including the right to transfer by way of lease, assignment or

sale for realizing the secured asset;"'

He also stated that section 17 of the SARFAESI Act provides that' -

"section 17.- Application against measures to recover secured debts'-

(t) Any person (inctuding borrower), aggrieved by any of the measures

r.f".."a io in sub-section (4) of section 13 taken by tJ:e secured creditor or

his authorized officer under this chapter, may make an application along

with such fee, as may be prescribed, to the Debts Recovery Tribunal having

jurisdiction in the matter within forty-five days from the date on which such

measure had been taken:'.

can Act, IS



aggrieved with any action
exercise of ttre provision con

&-ken by the bank
tained in section 13

against tlre said person in
(4) of tne SARFAESI Act.

Before admitting this matter, Iirst it has to be considered whether
this Complaint Petition can be admitted for hearing under section 31 of the
Real Estate (Regulation and Development) Act, 2016 (hereinafter referred to
as the RERA Act').

Section 31 provides that,-

"section 31. tr'lllng of coaplatats vtth the Authortty or tic edudlcaung
officcr.-(l) Any aggrieved person may file a complaint with the Authority ort]le adjudicating ollicer, as the case may be, for any violation or
contravention of the provisions of this Act or the Rules and Regulations
made there under, against any promoter, allottee or real estate agent, as the
case may be.

Eqtlanation:-For the purpose of this sub-section .personn shall
include ttre association of allottees or any voluntar5r consumer association
registered under any law for tJre time being in force.

(2) The form, manaer and fees for filing complaint under sub-
section (1) shall be such as may be prescribed.".

Therefore the question is whether yes Bank Limited can be considered
as Promoter or not. In this respect a Judpent of High Court o{ Judicature
for Rajasthan Bench at Jaipur may be taken into consideradon.

As per the said Judgment of High Court of Judicature for
Rajasthan Bench at Jaipur in the matter of D.B. Civil Writ petition No.
13648 /2021 and other connected matters, the Hon,ble High Court has been
pleased to observe that, -

"28. The last question surviving for our consideration is, does RERA
have the autJeority to issue any directions against a bank or filancial
institution which claims security interest over the properties which are
subject matter of agreement between the allottee and the developers. The
term nallottee" has been defined under Section 2(d) of the RERA Act as to
mean in relation to real estate project the person to whom a plot, apartment
or building has been allotted, sold or otherwise transferred by the promoter
and would include a person who subsequently acquires the said allotment
through sale, transfer or otherwise but does not include a person to whom
such plot, aparftnent or building, as tlae case may be, is given on rent. The
term "promotero is defrned in Section 2(zk) as under:-

'(zk)'promotet' means,-

(i) a person who constructs or causes to be constructed an
independent building or a building consisting of apartments, or
converts an existing building or a part thereof into apartments,
for the purpose of selling all or some of the apartments to other
persons and includes his assignees; or

(ii) a person who develops land into a project, whether or not t]le
person also constructs structures on any of ttre plots, for t].e
purpose of selling to ottler persons aI1 or some of the plots in the

I



(iri)
said project, whether with or without structures tlereon; or
any development authority or any other public body in respect of
allottees of.-

(a) buildings or apartments, as the case may be, constructed
by such authority or body on lands owned by tJ:em or
placed at their disposal by the Goyernment; or

(b) plots oumed by such authority or body or placed at their
disposal by the Govemment, for the purpose of selling all
or some of the apartments or plots; or

(iv) an apex State level co-operative housing finance society and a
primary co-operative housing societ5r which constmcts
apertments or buildings for its Members or in resp€ct of the
allottees of such apartments or buildings; or
any other person who acts himself as a builder, coloniser,
contractor, developer, estate develoPer or by any other name or
claims to be acting as the holder of a power of attorney from the
owner of the land on which the building or apartment is
constructed or plot is developed for sale; or
such other person who constructs any building or apartment for
sale to the general public.

(v)

(ui)

Explanation.-For the purposes of t.Ilis clause, where the person
who constructs or converts a building into aPartments or develops a plot for
sale and the person who sells apartments or plots are different person, boti
of them shall be deemed to be the Promoters and shall be jointly Iiable as

such for the functions and responsibilities specified, under this Act or the

rules and regulations made thereunder;'

29. The term 'real estate agent' has been defined in Section 2(zm) as to

mean any person who negotiates or acts on behalf of one person in a

transaction of transfer of his plot, aPartment or building in a real estate

project by way of sale with another person a.lrd who receives remuneration or

charge for the services so rendered. Under sub-section (1) of Section 31, any

aggrieved person may file a complaint before RERA or before the

adjudicating offrcer for any violation or contravention of the provisions of the

Act or ttre rules and regulations against any promoter, allottee or real estate

agent, as the case may be. The complaint by an aggrieved person tllus would

be restricted to being filed against any promoter, allottee or real estate agent'

Itisinthiscontextthedefinitionofterm'Promoter'anditsinterPretation
assumes significance. We have reproduced the entire definition of the term

'promoter'. Perusal of this provision would show that the sarne is worded "as

to mean' and therefore prima facie is to be seen as restrictive in nature'

However various clauses of Section 2(zk) would indicate ttre desire of the

legtslatu defrne this term ln an expansrve manner A S Per clauSE ofre
Sectio n (zkl 'promotey' means Person ho constructs or ben

tructed an independe nt building or a building conSIstrng ofcons
verts an existing building or a part thereof lnto apartments for theor con

of selling all or some of apartments to other persons arld
clau SE ln and includes"includeS

language t}te definition of a term "promote extended by including thin

its fold onlv a person ho constructS or cauSCS construction

to (i)

a causes to
apartments,

purpose the
his assignees. By couching this "means

ls
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independent building but also his assignees.

30. The term.assignee, has not been defined an5rwhere in the Act.
we would therefore have to interpret the term as it is ordinarily understood
in the legal parlance in the context of the provisions of RERA Act. The
Advance tqw kxicon by p. Ramanatha Aiyar expands the term .assigneen as
to Brant, to convey, to make an assignment; to transfer or make over to
another tJre right one has in any object as in an estate. It further provides
ttrat an assignment by act of parties may be an assignment either of rights
or of liabilities under a contract or as it is sometimes expressed an
assignment of benefit or the burden of the contract. The rights and riabilities
of either party to a contract may in certain circumstances be assigned by
operation of law, for example when a party dies or becomes banlrupt.,.

Therefore, from the above obsewations of the High Court and from the
definition of 'Promoter, as provided in section 2(zkl of tbe RERA Act, the
Authority is of the considered opinion that yes Bank Limited is a promoter in
the present matter for the following reasons:-

The definition of promoter as provided in section 2(zk) of the RERA
Act provides that homoter means and includes his assignees also and yes
Bank Limited can be considered as an assignee as in this case the promoter
Ideal ReaI Estates Private Limited has assigned its right, title and interest to
the Yes Bank Limited by mortgaging the subject matter flat with the saitl
Bank. Therefore, it is crystal clear that yes Bank Limited is an assignee of
the Ideal Real Estate Private Limited and therefore it is also a promoter as
per the definition of Promoter in the RERA Act in the present case.

Therefore, after hearing both the parties and after taking into
consideration the documents placed on record, the Authority is pleased to
admit this matter for further hearing and order as per the provisions
contained in Section 31 of the Real Estate (Regulation and Development) Act,
2016 read with Rule 36 of the West Bengal Real Estate (Regulation and
Development) Rules, 2021.

Now to take a decision regarding the interim orders and the stay
orders prayed by the Complainant tlle Authority has to consider some points
which are as follows:-

The first thing to be considered by the Authority that action has been
taken by the Yes Bank Limited as per the provisions of SARFAESI Act
specilically section l3(4) of the said Act. whether RERA Act will prevail over
the provisions of SARFAESI Act is to be considered.

In this regard section 89 of the RERA Act is surely to be taken into
consideration which provides that,-

'Section 89. Act to have overriding effect.- The provisions of this
Act shall have effect, notwithstanding an]'thing inconsistent therewith
contained in any other Law for the time being in force."'

Therefore section 89 of the RERA Act clearly and unequivocally
provides that RERA Act shall override alld prevail over any other law for the
time being in force and from which it can be concluded that RERA Act shall
prevail over the provisions of the SARFAESI Act whenever tl:ere is a

I
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contradiction between the provisions of the said two Acts.

In this regard the Judgment of the Supreme Court of India in
Petition for Special Leave to Appeal (C) Nos. 1861-f8ZL/2O22 in the matter
of Udon Bank of India Vs Rajasthan ReaI Estate ReguLatory Authority &
Ors. also should be taken into consideration. The Apex Court in the said
matter has been pleased to direct that,-

'36. Our conclusions can thus be summarised as under:-

(0

(ii)

(iii) As held by the Supreme Court in the case of Bilrram Chatterji
(Supra) in the event of conllict between RERA Act and SARFAESI Act the
provisions contained in RERA would prevail

(v) RERA authority has the jurisdiction to entertajn a complaint by an
aggrieved person against the Bank as a secured creditor if the Bank takes
recourse to any of the provisions contained in section 13(4) of the SARFAESI
Act.

However, is it clarifred that para 36(v) reproduced hereinabove shall be
applicable in a case where proceedings before the RERA Auttrority are
initiated by the Home Buyers to protect their rights. With this, the Special
writ Petition are dismissed.'.

With the above observation of Hon'ble Supreme Court of India it can be
clearly stated that the provisions of RERA Act shall prevail over tJre

provisions of the SARFAESI Act whenever there is a contradiction between
ttre two Acts and ttrerefore, the WBRERA Authority has every power and
jurisdiction to admit the present Complaint and heard the matter as per tl1e

provisions of RERA Act and pass orders including stay orders as per the
provisions of the RERA Act.

The second question to be considered whether a stay order is actually
required or not.

ln this regard it is to be considered that the RERA Act is a Later /
subsequent Act and it is a Special Act to protect the right, title and interest
of the Allottees / Home Buyers. Although the Yes Bank Limited has taken
action as per the provisions of section 13(4) of the SARFAESI Act but this
action of the Bank clearly violated and hampered the right of ttre

Complainant who is in the peaceful possession of t}re subject matter flat'
Already registration and mutation of the flat has been done in f,avour of the

Complainant and he is in the peaceful possession of the said flat'

In this regard section 11(4)(g) and 11(a)(h) of the RERA Act should be

taken into consideration which provides that, -

'section 11(4). The Promoter shall -

(a)

(iv)..



(d pay all outgoings until he transfers the physical possession of the
real estate project to the allottee or the associations of allottees, as the case
may be, which he has collected from the allottees, for the pa5rment of
outgoings (including land cost, ground rent, municipal or other local taxes,
charges for water or electricity, maintenance charges, including mortgage
loal and interest on mortgages or other encumbrances and such other
liabilities payable to competent authorities, banks and financiar institutions,
which are related to the project):

Provided that where any promoter fails to pay all or any of the
outgoings collected by him from the allottees or any liabilit5r, mortgage loan
and interest thereon before transferring the real estate project to such
allottees, or the association of the allottees, as tl1e case may be, ttre promoter
shall continue to be liable, even after the transfer of t]le property, to pay
such outgoings and penal charges, if any, to the authority or p€rson to
whom they are payable and be liable for the cost of any legal proceedings
which may be talen therefor by such authoritSr or person;

'section 11(4)(h).- after he executes an agreement for sale for any
apartment, plot or building, as the case may be, not mortgage or create a
charge on such apartment, plot or building, as ttre case may be, and if arr5r
such mortgage or charge is made or created then notwithstanding anything
contained in any other law for the time being in force, it shall not allect t}te
right and interest of the allottee who has talen or agreed to take such
apartment, plot or building, as the case may be.".

Therefore being the Promoters of this project, the Ideal Real Estate
Private Limited and the Yes Bark Lieited are both under the obligation to
deliver the flat to the Complainant free of any charge, mortgage etc. as per
the provisions contained in section 1l(axg) and 11(a)(h) of ttle RERA Act, as
mentioned above. Both the Promoters have failed in their obligations. The
Complainant has no fault in his part therefore his rightful peaceful
possession from the said flat cannot ousted by operation of the SARFAESI
Act. Therefore an interim order of stay should be imposed upon ttre Yes
Bank Limited until ttre disposal of this matter or until further order of this
Authority, whichever is earlier.

This Authority has the power to issue interim orders including stay
order in exercise of the provision contained in section 36 of the RERA Act.
Section 36 of the RERA Act provides that,-

'rcctloa 36. Poscr to lrruo lutcrln ordcrs.-Where during an inquiry,
the Autlority is satisfied that an act ifl contravention of tlds Act, or the rules
and regulations made thereunder, has been committed and continues to be

committed or that such act is about to be committed, the Authority may, try

order, restrain any promoter, allottee or real estate agent from carrying on
such act until the conclusion of such inquiry or until further orders, withor.it
giving notice to such party, where the Authority deems it necessar5r.'.

Thcrcforc, rftcr hc.rl,rg botl the P.rtIGs' thc Authodty ts
plcrsGd to gtvc tlc followl,tg dlrcctloac:-

a) The Respondent Yes Bank Limited is hereby directed to stop all

I
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the proceedings including notice for auction, if any, s'ith respect
to ttre scheduled property that is unit no.16C, Block - .A, on
16tt floor in project 'ldeal Exotica'and restrain from takir[
possession of the said property.

bl Aa ordcr of Btry l. hcrcby lnporcd upon thc aotlcc tllucl
by tte Ycr Brat LtDltGd detcal 16.O3.2(24.

c) The Receiver appointed in the instant matter is hereby diected
to restrain from taking any further steps in connection with the
subject matter property.

d) An order of stay is hereby imposed on all further proceedings b;r
any concerned in connection with the possession of the
Complainant in the subject matter property-

e) The CompLainant is directed to submit his total submission
regarding his Complaint Petition on a Notarized Aflidavlt
annexing therewith notary attested/ self-attested of supportirrg
documents and a signed copy of the Complaint Petition and
send the original AIfidavit to the Authority, serving a copy of t}le
same to the Respondent, both in hard and soft copies, vrithin l5
(ltftecal days from the date of receipt of this order through
emai.l.

f) The Complainant is also dhected to submit document / pictures
/ proof in its Affrdavit, as directed above, regarding the fact that
Yes Bank Limited has already talen physical possession of tlie
fLat.

g) The Respondents are hereby directed to submit his written
Response on notarized al[davit regarding the Complaint Petition
and Affidavit of t-l"e Complainant, annexing therewith nota-ry

attested supporting documents, if any, and send the original to
the Authority serving a copy of t}re same to the Complainanl,
both in hard and soft copies, w'it.l..in 15 l8ftecal days from the
date of receipt of the Affidavit of the Complainant either by poqt
or by email whichever is earlier. L

Fix 18.Ot!.2q25 for further

(JAYANTA KR. BASU)
Chairperson

We3t Bengal Real Estate Regulatory Authority

(BHOLANATH D

Member
W€st BcnC R€al Eststc RcSuletory Aulho.ity

(TAPAS MUKHOPADHYAY)
Member

wcst Bcngr.l Real Esatc Rcgulalory Aulhority

and order.


